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BEFORE THE ARE ION COh 

COMMISSIONERS 

KRISTIN K. MAYES 

N THE MATTER OF QWEST CORPORATION’S 
ZILING OF RENEWED PRICE REGULATION 
’LAN 

N THE MATTER OF THE INVESGTIGATION 
IF  THE COST OF TELECOMMUNICATIONS 
ICCESS 

Arilana Corporation Commission 
DOCKETED 

Docket No. T-0105 1B-03-0454 

Docket No. T-00000D-00-0672 

STAFF’S RESPONSE TO QWEST’S EMERGENCY 
MOTION TO SUSPEND THE INFLATION MINUS 

PRODUCTIVITY FACTOR ADJUSTMENT 

Introduction 

On February 3, 2005, Qwest Corporation (“Qwest’’) fil an Emergency Motion to suspend 

he Inflation Minus Productivity Factor Adjustment (“Motion”) scheduled for April 1 , 2005. The 

Lesidential Utility Consumer Office (“RUCO”) filed a response to Qwest’s Motion on February 8, 

005. Staff supports suspending the Inflation Minus Productivity Factor Adjustment until the 

onclusion of Docket No. T-01051B-03-0454, so long as the pending appeals of Commission 

Iecision Nos. 66772 and 67047 are suspended for a corresponding period. 

Staff offers the following comments on Qwest’s Motion and RUCO’s response to that 

Iotion. 

t seeks on order from the Commission suspending application of the Inflation Minus 

mechanism on April 1, 2005 pending a final order of the Commission in this case. 

es that unless the mechanism is suspended, it will be required to reduce rates in Basket 

in amounts that would lower its annual revenues by approximately $12 Million on April 1, 2005. 
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Qwest offers two reasons to support its request for suspension. First, Qwest states that i 

asked the Hearing Division to suspend the Procedural Schedule in order to pursue settlemen 

negotiations, which a number of the parties supported. The parties are now engaged in settlemen 

discussions, however, since settlement discussions are just beginning the pursuit of settlement i! 

ieopardized by the looming April 1 , 2005 rate reduction. Second, Qwest states that the April 1,2002 

:ate reduction is not supported by the evidence in this case and that based on the pre-filed testimony 

io likely scenario warranting Basket 1 rate reductions exists. Qwest argues that thus a rate reductior 

nay have to be reversed in a few months leading to a “yo-yo” impact on customer rates. 

RUCO opposes Qwest’s Motion and states that Qwest should be required to make the nexl 

idjustment as required by the Plan on April 1,2005. RUCO points out that Qwest does not rely upon 

he delay in the proceeding due to settlement discussions as the reason for its Motion. Rather, Qwest 

elies upon a traditional revenue requirements analysis and the pre-filed testimony filed in this docket 

o support its request. RUCO also notes that two times in the past year the Commission has ruled that 

he current price cap plan requires annual inflation minus productivity adjustments, with the 

:ommission concluding that this was an integral part of the current plan that must remain in effect 

inti1 the Commission approves a new or revised plan. RUCO also notes that the Commission has 

lready rejected Qwest’s argument that unverified claims of under-earning justify the termination of 

ie inflation minus productivity adjustment. RUCO states that it is equally premature for the 

:ommission to reach a conclusion today, prior to a hearing on the evidence offered by Qwest, Staff 

nd RUCO. Finally, RUCO points out that the Commission has already recognized that termination 

f the inflation minus productivity adjustment would “raise concerns under Scates,”’ and that Staff 

upport of termination at this time would be inconsistent with the positions it has taken in the past. 

As indicated in the introduction, Staff supports the suspension of the April 1, 2005 

djustment, so long as the pending consolidated appeals of Decision Nos. 66772 and 67047 are 

ispended for the same time period. Staff does not support termination of the April 1, 2005 

ijustment, nor has that been requested by Qwest. Staff agrees with many of the arguments made by 

3cates v. Arizona Corporation Commission, 1 18 Ark. 53 1,578 
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RUCO in its Opposition, but notes that those arguments are not applicable to consideration o f ,  

suspension rather than a termination of the adjustment. It has always been Staffs position that absen 

in Order by the Commission approving a new or modified Plan, the April 1,2005 adjustment woulc 

)e required under the Continuation Clause of the Plan and that as an integral part of the Plan, it coulc 

lot be terminated without implications under Scates. The Staff, however, believes that temporaq 

uspension of the adjustment does not raise the same implications under Scates as termination of thc 

kdjustment, and that the Commission would have the flexibility to temporarily suspend thc 

idjustment pending the outcome of Docket No. T-0105 1B-03-0454. 

Staff does not believe that its position on this issue is in any way in conflict with the positions 

t has taken before either the Commission or the Arizona Court of Appeals. First, Staff’s position 

n suspension of the adjustment is not based at all on the arguments advanced by Qwest in its Motion 

iat an adjustment is not warranted based on the prefiled testimony of the parties. It was Staffs 

osition before and continues to be that it would be premature for the Commission to reach a 

onclusion on the evidence prior to a hearing on the matter. Nonetheless, Staff believes that 

ispension may be appropriate based upon the fact that settlement discussions are underway and the 

kelihood that any settlement reached between the parties would be a comprehensive settlement 

rhich addressed both the April 1,2005 adjustment as well as the consolidated appeal now pending in 

Le Arizona Court of Appeals. 

Staffs support for a suspension, however, is dependent upon a condition. Qwest would have 

I agree to suspend the current consolidated appeal for a like time period. As RUCO notes, Qwest 

i s  appealed the Commission’s rulings in Decision Nos. 66772 (February 10,2004) and 67047 (June 

3,  2004) and both appeals have been consolidated and are currently pending before the Arizona 

~ u r t  of Appeals. Because both of these appeals relate in large part to the Company’s obligation to 

ake the April 1, 2005 reduction, Staff believes that Qwest should agree to suspend the procedural 

hedule of the consolidated appeal for a comparable period of time, and take the necessary actions to 

iplement such suspension. Because those consolidated appeals create a situation in which a 

the most recent reduction made April 1, 2004 could be 

3 :MCC~LegalUvlScott\MScott\03-0454 Qwest‘s Emergency Motion To Suspend Chris Version.do 
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Staff believes that suspension of the consolidated appeals maintains the status quo during Settlement 

discussions and litigation of the case, if necessary. 

111. Conclusion 

Staff believes that suspension of the April 1, 2005 adjustment during the pendency of th 

proceeding would be appropriate. However, no suspension should occur without an agreement b 

?west to similarly suspend the procedural schedule of the consolidated appeal by a comparabll 

leriod of time. The Commission should retain full authority to reach any determination it deem: 

ippropriate with regard to the April 1, 2005 adjustment at the time it decides this Docket No. T 

I105 1B-03-0454. 

RESPECTFULLY submitted this day of February, 2005. 

Maureen A. Scott, Attorney 
Timothy J. Sabo, Attorney 
1200 West Washington Street 
Phoenix, Anzona 85032 
Telephone: (602) 542-3402 

ATTORNEYS FOR THE ARIZONA CORPORATION 
COMMISSION STAFF 

)riginal and 15 copies of the foregoing 
[led this 1 E( day of February, 2005 
rith: 

locket Control 
dzona Corporation Commission 
200 West Washington 
hoenix, AZ 85007 

! o ~ y  of the foregoing mailed this 
f day of February, 2005 to: 
/Ij/ Timothy Berg 
me L. Rodda Theresa Dwyer 
dministrative Law Judge 
00 West Congress Street 
ucson, AZ 85701 

Darcy R. Renfio 
Fennemore Craig, P.C. 
3003 N. Central, Suite 2600 
Phoenix, AZ 85012-2913 
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Todd Lundy 
Qwest Law Department 
1801 California Street 
Denver, CO 80202 

Martin A. Aronson, Esq. 
Morrill & Aronson, PLC 
One E. Camelback, Suite 340 
Phoenix, AZ 85012-1648 

Jeffrey W. Crockett 
Attorneys for Arizona Dialtone, Inc. 

Snell k Wilmer Scott S .  Wakefield 
One Arizona Center 
400 East Van Buren 
Phoenix, AZ 85004-2202 

Chief Counsel 
RUCO 
11 10 W. Washington, Suite 220 
Phoenix, AZ 85007 

Michael W. Patten 
Roskhka Heyman & DeWulf, PLC 

?hoenix, AZ 85004 
4ttorneys for Xspedius 

rhomas H. Campbell 
Michael T. Hallam WorldCom, Inc. 
Lewis and Roca 
$0 North Central Avenue 
’hoenix, AZ 85004 
lttorneys for MCI and Time Warner 

’eter Q. Nyce, Jr. 
tegulatory Law Office 
J.S. Army Litigation Center 
)01 N. Stuart Street, Suite 713 
klington, VA 22203-1644 

Walter W. Meek 
iUIA 
!lo0 N. Central, Suite 210 
’hoenix, AZ 85004 

Mark A. DiNunzio 
Cox Arizona Telcom, LLC 

1550 West Deer Valley Road 
Phoenix, AZ 85027 

Thomas F. Dixon 

707 17th Street, 39th Floor 
Denver, CO 80202 

Richard Lee 
Snavely King Majoros O’Connor & Lee, Inc. 
1220 L Street, N.W., Suite 410 
Washington, D.C. 20005 

Albert Sterman 
Arizona Consumers Council 
2849 East Eighth Street 
Tucson, AZ 85716 

Brian Thomas 
Vice President Regulatory 
Time Warner Telecom, Inc. 
223 Taylor Avenue, North 
Seattle, WA 98109 

$00 E. Van Buren Street, Suite 800 MS: DV3-16, Bldg. C 
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